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- professor Laurie Levenson is currently the professor of Iaw and Wit:T
M. Rains Fellow at Loyola Law school in Los Angeles. she teaches criminal law, -
criminal procedure, ethics, anti-terrorism and evidence. Prior to Joining the ”
- faculty at Loyola Law school, Ms. Levenson.spent éight_years as-an assis;aﬁt ) 2
. U.s. attorney where she prosecuted violent crimes, narcotic offenses,,whitééirw'
collar crimes, immigration and public cqrruptionACases. She's a graduate of
‘stanford and the UCLA Law Schoel where she was chief articles editor for The Law .-

Review.

» stuart Gerson .is currently head of .litigation - the litigatign
practice at the law firm of Eps;ein,Becker § Green. He joined as & partner in
1980. prior to his return to privatg'practice,-Mr. Gerson served as assistant )
attorney general for the Civil pivision at-the Department of .Justice under'bbth>
president H.W. Bush -~ George H.W. Bush -~ and latér as acting attorney general
under President Clinton. He served as an assistant U.S. ‘attorney in the pistrict
. of Columbia and is a graduate 6f Penn State and the Georgetown University Law ..
Center. : ’ o . .

(The witnesses are sworn.)
Ms. White, you may proceed.
MS. WHITE: Thank you Very much, Senator Schumer, Senator Specter.

I'm honored to appear pefore you today.- I've spent over 15 years in
the Department of Justice both as an assistant United States attorney ~—~ the
_best job you could ever have —— and as United States attorney. I served during
the tenures of sevén attorneys general of both political parties, most, recently
John Ashcroft. I was twice appointed as an interim y.s. attorney, first in-the
Eastern District of New York in 1992 by Attorney General William Barr ~~ and I
heard from Mr. Gerson that he also had 2 hand in signing those papers —~ and
then in l993,_appointed as interim y.S. Attorney in the Southern District of New
York by Attorney General Janet Reno. Most recently, ?s Senator Schumer .
indicated, I served for nearly nine years as the’presidentially appointed U.s.
attorney in the Southexn pistrict of New vork from 1993 until January 2002.

Before ‘I comment substantively on the issues pefore the committee, let
me make very clear up front that I have the gréateét respect for the Department
of Justice as an ipstitution, and I have no personal knowledge of the facts and
circumstances regarding any of the reported requests’ for resignations of sitting
United States attorneys. Because I do not know the precipitatihq facts and
circumstances, I'm not in a position to either support or criticize the
particu}ar reported actions of the department and do not do so by»testifying at

this hearing-

I am, howevér, troubled by the repeorts that at least some United States
attorneys, well regarded, have peen asked by the department tO'résign,withoqt

any ‘evidence of misconduct or other apparent significant cause. and I —- you
know, I do find that troubling. I think that the appearance ~~ if it,happgmed,
in particular -- but even the appearance of that ‘tends to undermine the

importahce of the pffice_of the United Sstates attorney: their independence-;nd
the public sense of evenhanded and impartial justice. o

casual or unwisely OF insufficiently motivated requests for U.s.
attorney resignations -~ or the perception of such requests —~ diminish our
system of justice and the public's confidence in it. United States attorneys are
political appointees who do serve at the pleasure of the p:esident. It is thus
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cpstomafy and ‘expected that the U.S. attorneys, gene:ally,‘wil1 be replaced when

a new president of a different party is elected.. There is also no questibn that

'presidents have the power to replace.any United'States attdrney‘they have
appointed for whatever reason they choose. In my experience and £O BY .. .. .

" knowledge, howeverr it would be unprecedented for the Department of Justice36fi'"**
the president to ask for the resignations of U.S. attorneys during an S
administration, except in . rare instances of_miéconduct'or.for other significant -
cause. This is, in my view, how it should be. ) . =

E . U.S. attorneys are the chief law enforcement officers in their
districts, subject to the general Supervision of the attorney general.'Althongh
pblitiCal‘appointeeS, the U.S- attorneys once appointed play 2 critical and
nonpolitical, impartial role in.the administration of justiee.in‘onr federal
system. ' . : ST

_ Senator Schumer alludéd to this, put in his well-known address to the
United States attorneys in 1940, then-Attorney General Robert H. Jackson, Ly
although acknowledging the need for some measure of'centralized control and . )
coordination by the-department,‘emphasized the importance'of the role of the -

U.S. attorneys -and their independence. He said, wrhe prosecuter has more control

over life, jiberty and reputation than any other person in Rmerica. His

discretion is tremendous . Because of this -immense power, the post of United

gtates attorney, from the very beginning. has been safeguarded by presidential

appointment, requiring confirmation of the Senate of the United States. Your

re;ponsibility in your several districts for 1aw enforcement and for its methods

cannot pe- wholly surrendered to Washington and- ought not to be assumed by 2

centralized Department of Justice. your positions are of such jndependence and

importance rhat while you are being diligent, strict and vigorods in law

enforcement, you can also .afford to be just.” 5 ' . . %

In my view, the Department of Justice should gﬁard against-acting in
ways that may be perceived to diminish the importance of the Office of United
states Attorney or of its independence, taking nothing away from the career
assistant United States attorneys and other career attorneys in the Justice
Department. : ’ :

. - Changing 2 United States attorney invariably causes disrnption, and
often loss of traction in cases and jnvestigations. This is especially s°© in
sensitive or controversial cases where the jeaderstiip and independence of the
y.s. attorney are often crucial to the successful pursuit of such matters,
particulerly in the face of criticism oF politiéai'backlash.

Replacing a~U.S.'attorney can, of course, pe necessary or part of
the normal and expected process that accompanies 2 change of the political
guard. But I do not pelieve that such changes should, as 2 matter of sound
policy, be undertaken lightly or without significent_cause. )

If U.S. attorneys are replaced during an'administration without
apparent good causer the wrong message ‘can be sent to other U.S. attorneys- We
want our U.S. attorneys to 'be strond and independent in carrying out their jobs
and the priorities of the department. We want them to . speak up on matters of
policy, to be appropriately aggressive in investigating_and prosecuting crimes
of all kinds and wisely use their limited resources and pbroad discretion to
address the priorities of their particular districts.

In my opinion, the United States attorneys have'historically served
this country with great distinction. once in officey they become impa;tial
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public servants, doing their best to achieve -justice without fear or faver: 1
am certain that the Department of Justice would not want to act in ‘such 2 way or
have its actions perceiﬁed in such a way to derogate from this model of the
-nonpoliti;al pursuit of justice by .those selected in an open and transparent

‘manner.

Ihahk you very much. I'll be happy to answer questions:

SEN. SCHUMER: Thank ‘you, Ms- White. . . = G I
professor Levenson.

MS. LEVENSON: (Off mike.) Does that work now?

SEN. SCHUMER: Yes.

MS. LEVENSON: Okay. I served in the United States attorney's office o
for four different United_States attorneys of poth parties and one interim

‘United states attorney- I believe that we, in fact, have the best prosecutérial

system in the world. But I'm here becausée I fear that the operation of - that.
£ the incredsed

system and its reputation'for excellence is jeopardized because O
politicization of the United States attorney's offices.-

5 As this committee khows, the nost recent concerns have focused on 2
‘rash of dismissals of experienced and respected United States attorneys across
L the country. There's at jeast a strong perception'by those in and‘outside of
e ’ the United States attorney's office that. this {s not business as usual, that
.qualified United States attorneys are being dismissed and their replacenents who
are being prought in do not have the same experience and Qualifications £or‘the'

position.

Moreover, there's a deep concern that the interim appointments by the
attorney general will not be subject to'the'confirmation process; and therefore
there will pe no check on those qualifications and the interests of the offices

- will be sacrificed for political favors.

I want ‘to.make three basic points in my testimony today. Oner
politicizing federal prosecutoxs*does have a corrosive effect on the federal
‘criminal justice system. It is demoralizing to AUSAs. These are the best and
the brightest: who go in there because they are dedicated public servants. An
they expect their leaders to be the same.

CIt's also, as we've heard,_disruptive to ongoing projects- It creates
m among the public. It makes it harder in the long run to recruit the

cynicis
McNulty said, if you lose the AUSAS:

right people for those offices. And as Mzr.
you lose the greatest assets ofrall.

! i ' second, although there's always been @ political component €O the
United states attorneys: what is happening now is categorically
eover when there was 2 new'administration.
4 did ask for those

| gelection of
different. Traditionally we saw chang
Thus when president Clinton came in, he had every right an

‘resignations.

But we have never seen what we'zre seeing todays which is. $n quick
succession, seven U.S. attorneys who have excellent-credentials, successful
records and outstanding reputations being dismissed midterm. Arid we've never
seen their interim replacements, at least some of them, coming in with the lack
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of experience and qualification they have and being put—in—on an interim basis
indefinitely without the prior process that we had for evaluation.’ T '

‘We all recognize that federal prosecutors serve at theApieasﬁré_oﬁmﬁh

president, and the Department of Justice controls many.of the policies and the
- purse strings. But it has been.a strong tradition of local autonomy. and ’ o
accountability and continuity that has made these district U.S. @ttornéys .

successful, not the arbitrary dismissals in order to give others a fresh start.
- This is an important tradition. With local autonomy and continuity comes a

greater ability to serve the needs of the district.

Third, and finally, in.my opinion the prior system, which allowed the
attorney generdl to indeed appoint the interim U.S: attorney for 120.days,; and
then if there's no confirmed U.S. attorney have the chief judge make an interim
appointment, wWas not only ponstitutional, but frankly had advantages over the
most recently placed provisions. :

First, it's constitutional because, under the appointments clause and
the accepting clause to that, inferior officers, which U.S.- attorneys are,
may be appcinted_by-the president, courts of law or heads.-of ‘department. And
under the Supreme Court's decision written by Chief Justice Rehnquist in, )
Morrison versus Olson, the role of judges in appointing'prosecutors has been
held to be constitutional. In that case, which dealt with independent counsel,
“the court cited a lower court case dealing with interim U.S. attorneys, and
cited it favorably. : ’

g I don't think any of the panelists today_and‘any of the witnesses I
heard today, in fact, challenge the constitutionality_of having judges in the
process. But as Mr. Gerson eloquently states in his written testimony, it's one

of congressional discretion.

As a -matter of discretion, I think that the prior system, the one that .
Senators Specter and Feinstein are talking about returning to, ‘has strong
penefits in comparison to the new approach. Under that approach, the attorney
general makes the initial appointment. It gives plenty of time to the
department to come up with a nominee and present that nominee. And then, if
that is not able to happen in a timely fashion, the chief judge starts making

appointments.

and can chief judges do this in a fair way? Not only can they, but
they have for decades. And that's because, in my experience, frankly the chief
judges know the district often petter  than the people thousands of niles away in
the Department of Justice. They ¥now the practitioners in their courtrooms.
They care about the cases in their courtroom. And those judges have the
credibility and confidence of the public in making their appointments. They
appoint magistrate judges and they even appoint federal public defenders, while
not government officials, nonetheless, readily and regularly appear pefore those
judges- : . .

I personaily have never heard and seen of a case where a judge exerted
arly pressure on the appointment of an interim U.S. attorney or when that person
appeared before them because he had made that appointment. and I think we have
to compare it to the current system under the Patriot Act, where only the
attorney general is involved in the process and those interim appointments can
be forever. And there may be no or little oversight by the Senate because there
is not the traditional confirmation process. '
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So in conclusion, I'd like €0 say that whether OT Aot thecurzent
attorheyAgenerals‘ reCent.actiohs have been'in goéd»or'bad faith, their impact

has been the same. It has demoralized the troops. . It hes»cpeated-the ' L
perception_that politiés is playiﬂq a greater role in fédeiel“laW'enforcement;

and it has ‘stripped the senate of its important role in evaluating and .
confirming the candidates. o . : : .

) In my opinion, the healthiest thing to do is not to rely just on what:
1'm sure are the sincere‘promisesgof the Department of Justice officials_of.whétV' B
they're not going to do with this interim power, but to put in some statutory. .- -

scheme that allows flexibility oflinte;im appointments put .still has Co

a¢countability. That would mean the ,attorney;general could make . somne Lnteiim
appointments but would restore the Senate's role as a. check and balance. T

With that, I welcome any questions from the committes: Thahk you.
SEN. SCHUMER: Thenk you, professor Levenson. : : " B

Mr. Gerson.

¢

MR. GERSON: Mr. Chairman, Senator-Specter, it's a great delight always
to testify before this committee, especially 2as ah old Justice Depaftment.hand.
I'll concur. My wife thinks the pest job I've ever had is peing her husband -
But, in terms of what I got paid to do, certainly being an assistant United -

states attorney was a temrific job.
And let me talk to a couple of contrarian igsues.

: 3pt first, Senator Schumer, given the latenese of the houx, I ask '
your parliamentary discretion in incorporating my written testimony as if read
here and in full. o :

SEN.;SCHGMER: You are indeed an old Justice Department hand. Thank.
you. . .

Without'objection, Mr. Gerson's entire statement will be read into the ’
record. C ' :

MR. GERSON: Thank you.

1 came here different, perhaps, from anybody else, with an agenda.I and
coming last, I have the pleasure of having seen -that agenda satisfied.

thought and think that S. 214 is a Vvery bad idea. I thought that senator
Feinstein's reaction, while underétandable, was not:finely enough drawn. And:
certainly returning to the previous method of appointments serially of interim
United States attorneys is vastly"supe:ior to what was being proposed, which was
taking the executive pbranch out of an executive function. put that battle now

has been won.

I urge you, though, to have hearings on itr begause it's mot —~ the
idea of including the judiciary at all is not without problems. pifferent from. .
Ms. Levenson, 1 actually kxnow and have experienced some cases where judicial
intervention has proved j1l-advised and badly directed.

But at the end of the day, I came here to speak for the Constitution,
and I think the Constitution has gotten & good preak out of the day, that vwe |
function best when the executive does things that are committed to the executlve
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pbranch, the legislature does things that -are committed to the = gislative
pranch, and.the judiciary fulfills & judicial function, and that those roles,’
when stuck to, create the right Kind of dynamic tension that the framers had in’
nmind and which has made our written Constitution the oldest written constitution

in the world.

. There's a certain sense of deja vu in all of this.’ Orie of the reasons,
perhaps: that I was invited is I probably superintended the most dismissals of
United States attorneys that anybody ever did; and I did it accidentally when, - -

py force of circumstances ~—~ and Senator schumer and senator Specter remembex My
unusual circumstance_when I ended up &s the long-term acting attorney general.
That. had never happened in American history: where a president was saddled "

for more than 2 few ddys with an attorney general of the other party. There's -
_something to be said for that, by the way. ’ :

. And in this case, it was easy to support president clinton's decisionA
to dismiss U.S- attorneys, meny of them on the same day, many of them that had,
served full terms, and many of them that were involved in ongoing
investigations,'because it-waé a presidential prerogative.

and T just note with some irony that 1 was accused by some of my
colleagues of being involved in the rermination of the United States attorney in

‘Arkansas, who was in the midst of -- actually she had recused herself, but the

office was in the midst of the Whitewater investigation, and that was alleged to
have been a cover-up on behalf of President Clinton.

Of course, pressure then turned that occupation over to a judibially
selected officer and created the situation where a prosecutor responsible £o the
judicial branch caused 2 great deal of discomfort both to the president and to
what is now the Democrat majority-. and -I urge everyone to remember that in
jooking at the role of the judiciary jn a restored context to the one that
Senator Schumer, 1 think, accurately described. .

The greatest value of the judiciary is it tells the other -- not just
the executive pbranch, but the legislative pranch -- to get on.with their
constitutional pusiness and move on to permanent United States attorneys with
due speed. That's the value of the judicial part of it, not judges picking
prosecutors, because that's an anomalous role. for the judiciary- ’ ’

Let me also address one other point, and that's -~ I'm as great an
admirer of Justice Jackson as anyone and have learned 2 jot about what the
political branches should do and shouldn't do from reading Justice Jackson. But
I want to say & word on pehalf of cent:alization and the proper role of
politics. o

. I've. seen much of this before. I've dealt with problems between
senators-and presidents for many years. Senator Specter and ‘I and Senator
resolved an issue in the Reagan administration where there was 2 dispute of who
should be the United States attorney for the eastern district of Pennsylvania.

Heinz

These disputes are old and oftentimes difficult. But it should be
remembered that there were many valid reasons why the main Justice component of
the Justice Department ought to be able to exert its will over United States
attorney's offices in 2 prudent way and why perhaps it hasn't happened enough .

I cite several instances of where 1 myself felt compelled to act and’
think that I did justice. "I'm of an age where some of the things I remember
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best perhaps didn't ‘happen and I'm informed that at least one of my exampies—
may be ﬁlawed. Although what I state is true, I attribute something to the . ...
then-U.S. attorney for the southern district of New York that perhaps I T

shouldn't have. I.apologize to him, and will personally if I ‘have contradiétedwf':v.t'
his memory. : . T e

But several cases immediately came to mind where. I know that United |
States attorneys were not adequately attending to national priorities. One was
in the savings-and-loan crisis. It was very clear that a centrally directed =~
civil system was vastly outperforming the dispersed, .decentralized way that the
criminal cases .in the savings-and-loan area were being handled, and there were
many U.S. attorneys that 'didn't do a good job. And it wasn't until ‘main Justice -
imposed task forces on them that that situation improved. V I

And then I pointed out, lastly, a situation that I had where, if I had
1isténed to the United States attorney and indeed to the chief judge of the
-district in which the case was being tried, I would have been complicit in what
I thought was an act of racial discrimination in jury selection, albeit
involving a minority public official of the opposite party to me. I felt it
important to impose my will on the United States attorney. o

I think that justice was done. It didn't matter to me that it was
criticized. It was fairly dilluminated in the public record, and that's all that
really mattered. But it was certainly something that was warranted no matter
how many people I displeased and no matter what an ill effect I might have had
on the morale in the given office. . o

. I don't know that morale generally in the United States attorxney's
offices is being challenged. I haven't seen it. And I do work that involves a
lot of United States attorneys. T subsctibe to Mary Jo White's analysis of what
a United States attorney's office ought to be. I hope that my career, in
retrospect, will be reviewed and held as consistent with that tradition.

T know that I got a great deal of support from main Justice when I was
-a prosecutor of cases that weren't generally popular, including the prosecution
of a United .States senator, including being involved in one of the more
controversial Watergate cases. And it was people like Henry Petersen, the
legendary figure who was then the head of the criminal division, who provided a
lot. of support for what a rookie line assistant, assistant U.S. attorney, -
thought needed to be done. And that tradition still is present.

Somebody I got to know in my early days the first time I was in the
Justice Department is Dave Margolis. You heard about him earlier, and I know
he's a person who is familiar to you. It's not the practice of the Justice
Department to throw career people to the winds of political judgments and
political testimony, but he and so many other people are the folks who make this
system go. They're there whoever are United States attorneys. Every office has
thém. And Ms. White and.I have been honored, as has Ms. Levenson, been honored
to serve with people like that. So I happily conclude my.remarks_noting that:
what I came here to do was achieved when Senator Feinstein took her seat and
announced what I think is a beneficial compromise. _

Thank you.
SEN. SCHUMER: Thank you, Mr. Gerson. And we did say we'd try to wrap

up by 12:30, so I'11l keep my questions brief. And we may submit some others in
writing.
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First to Mary Jo White. Do you think -- first, what should be
standard for firing a presidentially appointed U.S. attorney? What have

understood the historical standard to be? . And is.it ever wise or appropriate t

fire a Sénate-confirmed U.S. attorney simply.to give another person,a_change?;."

the

you L

. MS. WHITE: Senator; in answer to that/ clearly the president has-
the power to remove any U.S.- attorney for any reason or no ‘reason, but as a

matter of policy and as a matter of precedent as well, that, in my experience - ---

during an administrétion; has not been done and I don't believe. should be done,
- absent evidence of misconduct or other significant cause. And I think we have

" to be careful about the slippery slope of performance-related, because I don't ~

think a U.S. attorney is like any other employee in the sense that. it's
presidential appointee. It should be for serious significant cause. It
cause disruption, it does cause a ‘tremendous appearance problem, it can
cases. So I think the historical pattern has been absent misconduct or

significant cause that you don't unseat a sitting U.S. attorney.

) SEN. SCHUMER: What you say makes ‘a great deal of sense. Even
that some people were unhappy with the priorities, say, of Miss Lamb --

a
does
disrupt -

assuming
I mean,

the problems that this has created, I'll bet the Justice Department wishes they
hadn't done what they did. And we don't know the record. Maybe thére's some

smoking gun, but it's hard —-- jit's difficult to believe that, given the external .

reports.

) Professor Levinson, I just want to.ask you since I read your testimony
last night and heard it again here with care, did you find the statement Sl
won't call it an admission.-- of .Deputy Attorney General McNulty that he -- that

they removed the Arkansas U.S. attorney -— well, I.was going to say troubling,. %

shocking, unprecedented. 'Would you disagree with -any of those words?

MS. LEVINSON: No,- I wouldn't. I mean, in some ways it was refreshing

to hear him say outward that —-

SEN. SCHUMER: You bet.

5 MS. LEVINSON: =-- he fired him not because he had done anything wrong.
but because .they wanted to give somebody else 2 political chance. That's
precisely the problem. The job of U.S. attorney should not be a political
prize. There's too much at stake for the district and for the people who work

in that office.

SEN. SCHUMER: Right. And finally, to Mr. Gexson, in your time at’ the
Justice Department, which is extensive, did you ever see a U.S. attorney asked
to resign for no reason other than to give someone else a shot? MR. GERSON:

. Yes.

SEN. SCHUMER: Want to give us the example?

MR. GERSON: Well, I can't give you a name, and I've tried to think '

back over this. It was certainly suggested to individuals during my time at the

midterm that perhaps it was time to do something else. I —-
SEN. SCHUMER: In the two-year or the "four-year?

MR. GERSON: Four-year.




GEN. SCHUMER: Four-year.

MR. GERSON: Four-year. But I note that all of —- it would seem =~ O
- don't want to be an apologist for anybody here, and I agree with_you that the
. gituation in San Diego is worth ‘examining. I.know that the pérson_&hofﬁés'f““
"deposed, I thought her to be a very fine lawyer, but I don't know any of the
circumstances. I dealt with her in health care cases, where she. was quite
vigorous, not in ‘immigration cases that I have nothing to do with..

) But all of the individuals involved seemed to have served four years
and were in a subsequent term, and I think that's worth knowing. They'd been

-allowed to serve that time, -and I guess I'm taking a contrarian view, which is-I
don't want to adopt some categorical vision that there's anything inherently
wrong with looking at an organization while it's healthy and making a change. I
don't carry any presumption that if someone is doing a good job, they're o
automatically entitled to continue. On the other hand, I'm & conservative in
most every way, and I believe in least action, and I generally try to do
something for a reason. And I don't conceive that I'd have made a change

without a reason to do 'so.

SEN. SCHUMER: Final question to you, sir. Given the fact that the
_replacement in the seven we talked about was probably contemplated before the
day they were, actually dismissed, isn't 120 ‘days enough?

MR. GERSON: It should be.. Yeah, I'd -- it- should be, put it should be
_— let.me make it clear. I -- Senator Specter and I have argued with each other
over almost three decades now on separation questions. I knew him when he was
. the D.A., so I go back a ways. ) :

SEN. SPECTER: (Off mike.)
MR. GERSON: (Laughter.) We were both very young.

I think that it should be.a notice both to the executive branch and to
the legislature. I don't think that we benefit from having interim anything for
‘a long period of time, and that ought to move expeditiously to having permanent
people who whether or not it's constitutionally required, as 2 matter of
constitutional custom,  have ‘their nominations submitted to the Senate, and
the Senate give advice and consent. :

SEN. SCHUMER: Thank you.

Senator Specter’

. SEN. SPECTER: I thank you —~ I thank Mr. Chairman. I haven't been in
a situation like this. The chairman wants to end this hearing at 12:30. It's
now 12:29-and-a half. : : . )

SEN. SCHUMER: You can speak as long as you wish.

SEN. SPECTER: I haven't been in a situation like this since I was
invited in 1993 to be the principal speaker at’ the commissioning of the
Gettysburg in Maine. And when I looked at the speaker's list, I was ninth.
There was an admiral from Washington, there was an undersecretary qf State,
there was the governor,'there was Senator George Mitchell, there was Senator
Bill Cohen, and I was called upon to speak at 2:32. And I was told as I walked

to the podium that the commissioning had to be at 4:36 -— (laughter) -= because
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that's when the tT b o
called upon after all the time has expired.

SEN. SCHUMER: Well, I just want to remind my colleague a rising tide -
1ifts all boats. (Laughter.) o . : o

. SEN. SPECTER: I only wish there were.a rising tide.in Wéshinéton;
(Laﬁghter.)'But’we have the -power in the Senaté to change the clock. I was on
the Senate floor one day when we had te finish activity by midnight, and we
"stopped the clock at 10 minutes to 12 -- ' )

SEN. SCHUMER: I heard about that.

"SEN. SPECTER: -- until we finished our work.

But on to the serious questions at hand for no more than three minutes.
Mr. Gerson, it's been a very important subject today as to what was a person's
_best job. Now you testified that your wife thought being her husband was your
‘best job, but it seems to me that begs the question. Did you think that was
your best job? (Laughter.) ) o :

MR. GERSON: 1I'd darn well better.
SEN. SPECTER: Well, that clears the air on that.

. In Morrisorn v. Olson, the appointment of a special prosecutor was up,
and the special prosecutor statute provided that the .appointing judge could not
preside over any case in which a special prosecutor was involved. Ms. White, do
you think we might bring that rule to bear so that if we have the chief judge
make the appointment after 120 days that the prosecutor ought not to be .able to
appear before that judge? MS. WHITE: Certainly, I think that's wise .
particularly from an appearance point of view,.whether dictated as a matter of
constitutional law. And again;, I did not go into the subject of the best
mechanism for appointing interim U.S. attorneys because I think the solution
that seems to be on the table ~- not perfect, at least in my view -- is probably
the best one, achieving the best balance. Not without its issues, though.

SEN. SPECTER: Professor Levinson, don't you think it would be a good
_idea when_ there is a change of administration to at least make some sort of an
inquiry as to whether the firing of all -- there were only 92 U.S. attorneys
fired by Attorney General Gerson, as I understand it. I understand they kept
Chertoff in North =---- in Jersey at the request of Senator Bradley to put to --
not that that wasn't political, but don't you think there ought to be some
inquiry as to what's happening, and whether there's some politically sensitive
matter so that you just don't have a carte blanche rule?

MS. LEVINSON: Well, I do --

SEN. SPECTER: Whoa, wait a minute. I haven't finished my question.
and don't you think that Attorney General Gerson acted inappropriately in firing
all of those people when Clinton took office? After all, Ruckle's (ph) house
resigned and Richardson resigned. They wouldn't fire Archibald Cox. Do you
think that Gerson was the Bork of his era? (Laughter.)

MS. LEVINSON: I think the record speaks for itself, Senator.
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fa . SEN. SPECTER: He's already had his turn. I want an answer, Professor

Levinson. (Laughter.)

B Just kiddidg,-just'kidding.-‘How about it, Mr. Gerson-—- former- - -
_Attorney General Gerson? ) ’ : s ’ -
MR. GERSON: Well, I don't criticize Mr. Bork, either. I rean, the
buck had to stop at some point -in order to have.a Justice Department. But
there's a difference. I also think that the process worked well, even though it
had-a negative -- g : ’ ’ a . 8 3

SEN. SPECTER: It had to.stop at some point to have justice, you sayé .

MR. GERSON: To have a Justice Department. Somebody's*gof tO'run:the“
place. I don't think everybody -- g :

SEN. SPECTER: What was wrong with Cox2

. MR.'GERSON: Well, I don't think anything was wrong with Cox, and T

think the upshot -- I think the system worked. I mean, .ultimately the =~ 5
wrongdoing of that administration was exposed, and the president resigned in the
wake of a continuation of the special prosecutor's function. You can't escape
it, and I think that's the point that good oversight makes, and why when all the
political branches -- both political branches do their job, justice will be
served. : :

. SEN. SPECTER: Oh, I think this question has been very thoroughly

K aired. Very thoroughly aired. I can't recall a three-hour and 36- minute

hearing under similar ¢ircumstances, and I await the day when Chairman Schumer
is chairman of the full committee to see us progress in our work.

Thank you all very much.

MS. LEVINSON: Thank you.

SEN. SCHUMER: Thank you. And I want to thank Senator Spectei and all
three witnesses for their excellént testimony. I think it's been an excellent

hearing, and I.have a closing statement that I'll submit to the record —- for
the record.

Thank you.

END.
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. Questions for the Record. Senator Edward M. Kennedy
"+ Questions for Deputy Attorney General McNulty

1. You stated in your testimony that the periodic performance evaluations (EARS) of the
U.S. Attorheys who were forced to Tresign would not necessarily reveal the basis for their
dismissals. . In your subsequent briefing, that certainly seemed to be the case, Are there
flaws in the design or execution of the EARS that make them an inadequate management
device? Please provide your recommendations for revising the EARS process.

2. You stated in the briefing on February 14 that in the fall of 2006 a decision was made
to identify seven or eight U.S. Attorneys for removal. Who participated in that decision?
Did anyone from the White House participate in that decision or in any way communicate O
to the Department of Justice that UJ.S. Attorneys should be targeted for removal? o

* 3. Why would the Department decide that it was time to remove a group of U.S.

. Attorneys? Did anyone involved in the process suggest that it might be politically
advantageous to do so? If so, who? Did anyone suggest that it would be helpful to open

positions so that they could be filled by new people? If so, who?

4. Why were the removals done in bulk; rather than dealing with each allegedly -
problematic U.S. Attorney as problems arose? Is this a reflection of poor management of
the Department of Justice? g

5. How many other U.S. Attorneys have been asked to resign or otherwise involuntarily

removed during this Administration? Please identify each such U.S. Attorney and his or
her replacement. ’ )

6. Please identify each individual who served as an interim U.S.  Attorney during this
Administration and the dates during which he or she served. Please also identify whether
each such interim U.S. Attorney served as an Assistant U.S. Attorney before his or her -
appointment.

7. You have stated that Bud Cummins was asked to resign in Arkansas so that Tim
Griffin could be appointed in his place. You have also acknowledged that Harriet Miers,
then White House Counsel, called the Department about the replacement of Mr.

Cummins with Mr. Griffin. With whom did she speak? What was her stated rationale for
the change? Given the commitment of the Attorney General to have the best possible
people serving as U.S. Attorneys, did the Department resist Ms. Miers suggestion? If
not, how is the Department’s behavior consistent with jts commitment to merit selection
of U.S. Attorneys? ) :

8. Please describe the background investigation and vetting process to which Mr. Griffin
was subjected before he was appointed as interim U.S. Attorney.
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9. Was any analysis made of the impact on the Eastern Dlstrlét of Arkansas of the
proposed change in U.S. Attomeys prior to asking Mr. Cummins to step down? Please
: prov1de any and all documents relevant to that analysis. .

10. When Mr: Griffin served with the Republican National Committeg, files were taken
without authorization from Democratic Members of the Senate Judiciary Committee and
disseminated to the public.. Did you inquire of Mr. Griffin whether he had any role in the

" dissemination of those files? Has Mr. Griffin been interviewed as part of the
1nvest1gat1on into the theft of those ﬂles"

“11. You suggested in your briefing that career erriployee’s’ were involved in the selection
of interim U.S. Attorneys. You mentioned David Margolis, but no others. What other"
_career employees have been involved?

12. You stated that Carol Lamm was removed in part because she emphasized
prosecution of large smuggling rings over individual re-entry cases. Please provide the
empirical basis for that allegation. Given the volume of illegal eniries in that district ,
does it not make sense to devote resources to prosecution of large cases that will have the
biggest impact? How would you measure the relative impact of prosecuting large-scale
smugglers as opposed to individuals who cross the border unlawfully.

13. You stated that Ms. Lamm was informed that she should prosecute more individual
re-entry cases, but you did not know if she had done so. Did you or anyone examine
whether she had complied with your directive before you removed her? Please provide
statistics on prosecutions of individual re-entry cases in her district and identify the date
on which she was told to increase the number of such prosecutions.

14. As you know, Michael Sullivan, the U.S. Attormney for Massachusetts, has been
serving for several months as the acting head of ATF, which has left Massachusetts
without a full-time U.S. Attorney. What are the intentions of the Administration
regarding these two positions? When can we expect there agam to be a full-time U.S.
Attorney in Massachusetts?




‘Written Questions to DAG Paul McNulty from Senator Charles Schumer
Preserving Prosecutorial Independence: . e

Is the Department of Justzce Politicizing the Hiring and Firing af Us Attorneys’

February 6, 2007

. Has the Department of Justice ever taken the position, in.any brief, posmon paper, -
or application to any court, that United States Attorneys or interim United States
Attomeys are “inferior off cers” within the meamng of the Constitution?

a) It 50, please explam the posmon taken and prov1de any such brief] posmon
. paper, or application. . .

. Has the Dépai‘tment of Justice ever taken a position, in any brief, position paiper,
or application to any court, on the Constitutionality of prior statutory provisions
allowing the District Court to appoint interim United States Attorneys?

a) If so, please explain the position taken and provide any such brief, posmon
paper, or application.

. According to a recent report in the Associated Press, Attorney General Gonzalés
said that district court judges should not appoint U.S. Attorneys. because they
“tend to appoint friends and others not properly qualified to be prosecutors.”
Apart from the one instance in South Dakota in 2005, which you brought to my -
staff’s attention, is there any other example of an inappropriate interim
appomtment by a District Court judge in the last cenmry"

. To your knowledge, is there any precedent for an Administration’s
simultaneously asking for a dozen or more resignations from sitting United States
Attorneys in the middle of a Presidential term, as you acknowledged was done on
Decernber6 2006’7 Please 1dent1fy those precedents, if any.

. Pnor to December 7, 2006, how many United States Attorneys were asked to
resign in this Administration? Please identify them.

- To your knowledge, is there any.precedent for an Administration’s replacing a
well-performing United States Attorney with a politically-connected substitute, as
you acknowledged was done in the replacing of Arkansas’s Bud Cummins thh
Tim Griffin? Please identify those precedents, if any.

a) Please describe with particularity who in any way advocated on behalf of
Tim Griffin, whether inside or outside of the Administration, either to
become the interim United States Attorney or the permanent replacement.

b) Please explain why Bud Cummiins was told to resign in June of 2006,
when the other dismissed officials were told in December of 2006? Was
the reason to give the replacement, Tim Griffin, a chance to become
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ensconced at the U.S. Attoﬁwy’s Office in Arkansas before making the
appointment? : -

Please provide a written explanation of the reasons that the First Assistant -
in the Eastern District of Arkansas was not selected ag the interim United
States Attorney upon the departure of Bud Cummins. - S » ? e

In light of the unprecedented nature of the appointment, I am especially
interested ini understanding the role played by Karl Rove. In particular,
what role did Karl Rove, with whom Griffin was closely associated, play
in the decision to appoint Griffin? In answering this question, please
make inquiries within the Justice Department and the White House.

. At our private briefing on February 14, 2007, you indicated that most of the so-
called “performance”-based issues relating to the fired United States Attorneys

were not reflected in any document, report, or evaluation.

2)
b)

Please explain why this is so.

Please explain your view of whether firing presidentially-appointed
federal prosecutors in the complete absence of a record of performance
problems undermines public confidence in the neutral administration of
Justice. '

. You have indicated that a group of individuals at the Justice Department
attempted to identify United States Attorneys about whom there were “serious
questions™ about their performance.

2)
b)

©)

4

€)

Please identify with more concreteness the time frame of this evaluation.

Please identify with more concreteness the individuals involved in this
evaluation. . '

Please identify and prévide any documents or records generated in
connection with this evaluation.

Please explain why this evaluative process was undertaken at all. Why
was such 4n evaluation not undertaken at the end of the natural four-year
term of the identified United States Attorneys?

Was there any involvement by the President, the White House Counsel’s

Office, or anyone else at the White House, prior to the time a list of
dismissals was sent over to the White House Counsel’s Office for review?
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" 9. Youhave acknowledged that tﬁe so-called EARS evaluations of several fired = .
United States Attomeys might not reflect any of the “perfonnance” problems that . -
ultimately resulted in their dlsrmssal

" a) Please describe with particularity the EARS evaluation process, with
attention to the length of the evaluation, the type of people who
participate, the types of interviews conducted and the typical length of a
final EARS report, -

10. thle it is true that United States Attorneys serve at the pleasure of the President
and may be dismissed for any reason, do you believe that there should be some
higher standard for the termination of a Presidentially-appointed and Senate-
confirmed federal prosecutor? If so, what should that standard be?
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U.S. Attorneys Who Have S'er\“/‘,éd‘.Leé’s than Full Four-
year Terms, 1981-2006 -

Summary _ . . R “

United States attorneys, who prosecute viclations of federal law and defend the
federal governmerit in civil suits, are nominated by the President and confirmed by
the Senate, and, once confirmed, serve four-year terms. The President mayterminate = - | o
the appointment of a U.S. attorney ‘at any time.- Recent controversy over the :
termination of seven U.S. attorneys, and the method by which the interim. *
appointments were made to replace theni, has focused attention ‘on reasons for -
departure of U.S. attorneys. . b v PR
This report provides data on U.S. attorneysyho.did not complete their full four-
year term after confirmation by the Senate and whose terms did not carry over a
change in presidential administration. The data collected employ records of
presidential appointment and Sehate confirmation of U.S. attorneys, and rely on
secondary sources to provide information onreasons U.S. attorneys left office before
completion of their four-year terms. :

At least 54 U.S. attomeys appointed by the Presiderit and confirmed by the
Senate left office before completion of a four-year term between 1981 and 2006 (rot
counting those whose tenure was interrupted by a change in presidential
administration). Of those 54, 17 left to become Article IIT federal judges, one left to
become a federal magistrate judge, six left to serve in other positions in the executive
branch, four sought elective office, two left to serve in state government, one died,
and 15 left to enter or retumn to private practice.

Of the remaining eight U.S. attorneys who left before completing a four-year
term without a change in presidential administration, two were apparently dismissed
by the President, and three apparently resigned after news reports indicated they had
engaged in questionable persenal actions. No information was available onrthe three
remaining U.S. attorneys who resigned. . o

Interim U.S. attorneys are appointed by the Attorney Generaland serve usitil the
President nominates, ‘and the Senate confirms, a successér. ‘Legislation has been
introduced in the 110% Congress (EL.R. 580; S. 2 14) 1o revert the system . of
appointment of interim U.S. attorneys to the system in place from 1986 to 2006.
Under that system, the ‘appointment of an interim U.S. attorney by the Attorney
General expired after 120 days. After that appointment expired, district courts could
appoint interim ‘U.S. attorneys who could serve until the President nominated, and
the Senate confirmed, a permanent replacement.

This report will be updated 4s events warrant.
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- U.S. Attorneys Who Have Served Less than . -

Full Four-year Terms, 1981-2006

Introd ufction

-The primary responsibilities of United States . attorneys are twofold: the
prosecution of violations of federal criminal and civil law, and defense of the United
States in civil actions brought against the federal government in the districts to which
they are assigned.! By law, U.S. attorneys are appointed by the President with the
advice and consest of the Senate for terms of four years? There are 93 U.S.
attorneys, generally one for each of the 94 U.S. district courts (Guam and -the
Northern Mariana Islands district courts share one U.S. attorney.)

Appointment of U.S. Attorneys

Presidential nominations to the position of U.S. attorney are referred to the
Senate Judiciary Committee; ifthe J udiciary Committee reports the nomination, then
the nomination may be considered by the entire Senate. If the Judiciary Committee
does not report the nomination before the end of a Congress, the nomination is
retumned to the President, who may resubmit the nomination. As is the case with
nominations for Article III federal Jjudgeships and U.S. marshals, nominations to the
position of U.S. attorney are the subject of “blue slips,” where Senators who
represent the state that includes the district to which an individual is nominated are
invited to offer their approval or disapproval of the nominee. Ifa home state Senator
Tetums a negative blue slip or fails to return a positive blue slip, the chair of the
Senate Judiciary Committee, by tradition and in deference to the Senator, may
decline to schedule a hearing or other committee action on the nomination.?

Interim U.S. Attorneys
Once confirmed by the Senate, U.S attorneys can have their appointments

terminated at any time by the President.* Upon completion of a four-year term, and
in the absence of a successor, “a United Stafes attorney shall continue to perform the

128 USC § 547.
228 USC § 541 (a).

* See CRS Report RL32013, The History of the Blue Slip in the Senate Committee on the
Judiciary, 1917-Present, by Mitchel A. Sollenberger.

428 USC § 541 (c).
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dutiesof his-offiee-until-his-successoris appointed and qualifies.™ If the U.S.

attorney resigns or has his or her appointment terminated by the President, an interim
U.S. attorney may be appointed by the Attorney General to fill the position until the .
President nominates, and the Senate confirms, a replacément to the position. - As
discussed below, legislation has been introduced in the House of Representatives and _
the Senate in the 110™ Congress to alter the mechanism by which interim U.S. SRS
attorneys are appointed and how long interim appointees may serve. The two

legislative proposals take as their starting point earlier mechanisms for appointing

interim U.S. attorneys. : .

Statutory C hanges. In the past 21 years, there have been two changes in
-how vacant U.S. attorney positions may be filled on an interim basis, pending
nomination and Senate confirmation of a permanerit successor. In 1966, Congress
enacted 28 U.S.C. 541,° which governs the appointment of U.S. attorneys. The
language for filling vacancies with interim U.S. attorneys -enacted at that time S
reflected existing language.” - That language read as follows:

Thedistrict court for a district in which the office of United States attorney
is vacant may appoint a United States attorney to serve until the vacancy is
filled. The order of appointment by the court shall be filed with the clerk
of the court® .

In 1986, Congress amended the language to allow for the district court to ‘continue

to make an interim appointment, but first allowed the Attorney General to make an
: interim appointment of no more than 120 days. The revised language read as
J : follows:

() Except as provided in subsection (b), the Attorney General may appoint a
United States attorney for the district in which the office of United States
attorney is vacant. .
(b) The Attorney General shall not appoint as United States attorney a person to
whose appointment by the President to that office the Senate refused to give
advice and consent. ) ‘
(c) A person appointed as United States attorney under this section may serve
until'the earlier of — : .
(1) the qualification of a United States attomney for such district appointed
by the President under section 541 of this title; or .
(2) the expiration of 120 days after appointment by the Attomey General
under this section. :

*28 USC § 541 (b).
®P.L. 89-554, § 4(c), Sept. 6, 1966, 80 Stat. 617

? Before 1966, 28 USC § 506 (62 Stat. 909) used the same language as enacted in'P.L. 89-
554. ’

¥P.L.89-554, § 4(c), Sept. 6, 1966, 80 Stat. 618. This language, and all amending language,
refers to 28 USC § 546.
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(@ Tfan appoiritment e;&pi_res under subsection (c)(2), the district court for such’
istri inta United States attorney to Serve until the vacancy is filled.
The order of appointment by the court shall be filed with the clerk of the court.’

In 2006, as part of the reauthorization of th'e. USA PATRIOT Act, the method for
filling vacancies was again altered, allowing the Attorney General to fill 2 vacancy
indefinitely, not for just 120 days. -The current language reads as _folloy'vs':

(a) Except as provided in subsection (b), the Attorney General may appoint a

United States attorney for the district in which the office of United States

attorney is vacant. ) ' ) )

(b) The Attorney General shall not appoint as United States attorney a person to

whose appointment by the President to that office the Senate refused to give
-advice and consent. o i gad

(c) A person appointed as United States attorney under this section may serve .

‘until the qualification of a United States Attorney for such district appointed by S5 =
the President under section 541 of this title.!®

As a result of the 2006 law, district courts now play no role in appointing
interim U.S. attorneys to fill vacancies. Supporters of the 2006 law have argued that
district courts occasionally failed to appoint individuals put forward by the’
Department of Justice to interim U.S. attorney positions,'" and that allowing federal
Jjudges to appoint interim U.S. attorneys raises separation-of-powers concerns.'?
Critics of the 2006 law have claimed that the new law allows U.S. attorneys to be
dismissed for “political reasons”" and that interim replacements forterminated U.S.
attorneys may- serve indefinitely without presidential nomination or Senate

e confirmation to four-year terms.* . ) %

Identification of U.S. Attorneys Serving
Less than Four Years

The recent dismissal of seven U.S. attorneys has raised interest in patterns in
departures of U.S. attorneys not related to completion of a four-year term or a change’
in presidential administration. The dismissal has also renewed focus on how interim
U.S. attorneys are appointed, with several Members of Congress asserting that the

*PL. 99-646, § 69, Nov. 10, 1986, 100 Stat. 3616.
P.L. 109-177, § 502, Mar. 9, 2006, 120 Stat. 246.

' Marcia Coyle, “In Wake of Seven Firings, Branches Clash Over Interim U.S. Attorney
Nominees,” National Law Journal, Feb. 13, 2007. : ’

12 Thid.

" Sen. Charles Schumer, “Unanimous-Consent Request—S. 214,” remarks in the Senate,
Congressional Record, daily edition, vol. 153 (Feb. 15, 2007), p. S1995.

' Sen. Dianne Feinstein, “Unanimous-Consent Request — S. 214,” remarks in the Senate,
Congressional Record, daily edition, vol. 153 (Feb. 15, 2007), p- S1995.
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02007, U ormeys leftoffice before

2006 change was “slipped into™S the reauthorization of the USA PATRIOT Act.
hange }n }.)res'idential administration.

Tms without a ¢

Methodology'

In order to determine how many U.S.‘attomneys had served less than four years
with tenure uninterrupted by a change in presidential administration, CRS beganby - = .. - ..
contacting the Executive Office for United States Attomeys (EOUSA), which serves
as the liaison between U.S. attorneys and the Department of Justice. CRS first
contacted the EOUSA January. 24, 2007, to seek records on the appointment and
termination dates for U.S. attornieys. As of February 20, 2007, EOUSA had not -
provided the requested data. CRS also contacted the Office of Personnel
Mandgement (OPM), which maintains the Central Personnel Data File (CPDF). CRS - )
spoke with a representative in OPM’s Congressional Liaison Office and was told that - _ o
the database could not produce the information needed. The OPM representative
referred CRS to the Department of Justice,

Absent direct information on starting and termination dates of U.S. attorneys,
as well as reasons for their termination, CRS collected data on presidential
nomination and Senate confirmation of U.S. attorneys during the 97™ (1981-1982)
through 109" (2005-2006) Congresses. The Legislative Information System (LIS)'®
provides a searchable database. of all nominations submitted to the Senate for-
consideration, which allowed CRS to build -records of succession for Senate<
confirmed occupants of the 93 U.S. attomey positions. Using the LIS database, CRS
identified each.U.S. attorney who was nominated to the position less than. four years.
after his or her predecessor was confirmed to the same -position. Nomination of a
successor less than four years after the confirmation of a predecessor suggests that
the predecessor had served less than four years in the office."” Excluded from these
calculations were U.S. attorneys appointed after a change in presidential
administration; U.S. attorneys have typically been removed. from office by a new
President so that the new President could appoint his own U.S. attorneys.'®

Two examples may prove illustrative. In 1991, President George H.W. Bush

. nominated, and the Senate confirmed, Maurice Ellsworth to the position of U.S.
Attorney for the District of Idaho. In September 1993, President Clinton appointed,
and the Senate confirmed, Betty Richardson to the same position. Although Maurice
Ellsworth served less than four years, CRS did not conduct further analysis of this

¥ Thid.

¢ [http://www.congress. gov/nomis]. LIS only provides this dat}a in electronic format for the
1981-2006 time period. S o

! "7 The President may nominate a successor before the term of a U.S. Attorney expires,

: anticipating the incumbent’s departure at thie end of his or her term. Of the 54 cases
identified and listed in the appendix, CRS found no instances where the U.S. Attorney
served a full four-year term.

" Dan Eggen, “U.S. Attorney Firings Set Stage for Congressional Battle,;’ Washington Post,
Feb. 4, 2007, p. A07.
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Incomplete term because different Presidents made the initial and new appointments.

By contrast, President George W. Bush appointed (and the Senate confirmed)
Michael Mosman to the position of U.S. Attorney for the District of Oregon in 2001
President George W. Bush then appointed (and the Senate confirmed) Karin == -
Immergut to the same position in 2003. Given that Michael Mosman Ieft office .

* before the coipletion of his four-year term, and his replacement was appointed by
the same President, CRS attempted to ascertain the reason for his departure.

Using this methodology, CRS identified 54 instances from 1981 through 2006
in which the tenure of a U.S. attorney fell short of the four-year term specified by -
statute (see the appendix). This approach likely underestimates the number of U.S.
attorneys who departed office before completion of their four-year terms. A U.S.
attorney would not have been included in the appendix if the individual resigned (of

" his or het own initiative or at the Presidents request) before completing a four-year.
term, was replaced by someone appointed bya districtcourt or the Attorney General, - . 1
and the President did not make a nomination to replace the individual until after four
years from the start of the resigned U.S. attorney’s term. 'If, for example, a US.
attomey confirmed in 1993 resigned in 1996, but a nomination to replace that
. individual was not made until 1998, the data collection method utilized by CRS
would not have captured the individual who resigned in 1996. ‘

Once CRS identified all U.S. attorneys who met these criteria, CRS used
secondary sources, including Martindale Hubbell Lawyer Locator,” Nexis news
searches,? and the LIS nominations database?' to ascertain the dates and the reasons
that the identified U.S. attorneys left office.2 :

Findings

" The appendix identifies 54 U.S. attorneys who were appointed between 1981
and 2006, left office before completing their four-year terms, and whose terms did
not extend beyond one President’s tenure in office: The entries in the appendix are
sorted in aseending order of confirmation date. In each case, CRS has annotated the

" results of secondary source searches regarding the approximate date of departure and
‘the reason for departure from the position. Seventeen of the 54 U.S. dttorneys left
office early to-take positions .as Article III federal judges. For each of those
individuals, the appendix provides the month that the individual was confirmed to
the federal judgeship as the departure date from the position. of U.S. attorney. One
additional U.S. attorney, Paul Michael Warner, left in January 2006, before the
completion of his second term, to become a U.S, magistrate judge.  Six U.S.
attorneys left their posts early to take other positions in the executive branch; all but
one of those (Jim J. Marquez, who left in February 1984 to become General Counsel

1 [http://lawyers.martindale.com/marhub].
» [http:/fwww.nexis.com/research]. -
el [http://www.congress.gov/nomis/].

 Heather Negley and Maureen Bearden, CRS Information Research Specialists, performed
these searches. .
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to the Department of Transportation) took p_dsitions elsewhere in the Depértmem of

Justice. Four other individuals appear to have left office to seek elective office; two
mofe left to serve in state government. One U.S. attorney died while in office. All
of the above categories account for 31 of the 54 U.S. attorneys listed in the appendix: -

. Ofthe remaining 23 U.S. attorneys, the secondary sources indicate that 15 left
to enter or retumn to private practice. Included in this category are individuals who
explicitly indicated (in news reports or elsewhere) that their intent was to take a )
position with a law firm or as house counsel for a business. Of the remaining eight

individuals, two were apparently dismissed by the President. Those two were:

* William Kennedy, U.S. Attorney for the Southern District of
California.  Kennedy, appointed by President ‘Reagan, was
reportedly dismissed in 1982 “for charging that the Justice _
Department, at the request of the Central Intelligence Agency, was a
blocking his attempt to prosecute Mr. [Miguel] Nassar [Haro], .
because he had been a key CIA informant on Mexican and Central
“American affairs.”® '

 J. 'William Petro, U.S. Attorney for the Northern District of
Ohio. Petro, appointed by President Reagan, was reportedly
dismissed in 1984 because the Department of Justice was
“investigating allegations that Mr. Petro disclosed information about
an indictment pending from an undercover operation and that the .
information reached a subject of the investigation.”® Petro was later
convicted on the charges.”

For the remaining six U.S. attorneys, the only information available was that
they had resigned from office. News reports suggested that, in at least three of those
cases, their resignations were the result of questionable conduct. Briefly, those three
cases were as follows:

+ -Larry Colleton, U.S. Attorney for the Middle District of Florida.
.Colleton, appointed by President Clinton, according to news reports,
“had been U.S. attorney for Florida’s middle district for only five
months on May 6 [1994] when he was videotaped grabbing
Jacksonville television reporter Richard Rose by the throat. The
newsman had been trying to question him about recent decisions in
his office.”* He resigned in July 1994, :

 “Mexican Security Official Held on Auto Theft Charge,” Christian Science Monitor, Apr.
26, 1982, p. 2 (Midwestern Edition). :

*# Leslie Maitland Weber, “U.S. Attorney in Cleveland Is Discharged by President,” New
York Times, Oct. 3, 1984, p- Al6.

» “Conviction Clouding Future for Ohio Republican,” New York Times, Mar: 10, 1985, p.
A23, . ’

% Anne Groer, “Colleton Resigns as U.S. Attorney, Gets Another Post,” Orlando Sentinel,
: ' (continued...)
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* Kendall Coffey, U.S. Attorﬁev for the Southern District of

Florida. Coffey, appointed by President Clinton, resigned on May
12, 1996, according to news reports, “amid accusations that he bit a
topless dancer on the arm during a visit to an adult club after losing -
a big drug case.”” '

¢ Frank L. McNamara, Jr., U.S. Attorney for the District of
Massachusetts. McNamara, appointed by President Reagan,
reportedly resigned on January 30, 1989, because he had “been the
focus of heated dispute since the Justice Department announced in
November [1988] that he was the target of an intémal probe.” That
pprobe sought to identify “whether he had lied to federal officials .
when he accused his predecessor as U.S. attorney, William F. Weld,
of smoking marijuana. McNamara also admitted experimenting with
the.drug.”® The same news story reported that had McNamara not : 1
resigned of his own accord, he would have been suspended by
Attorney General Richard Thomburgh®

For the remaining three individuals, CRS was unable to locate additional
- information on the reasons for their resignations. In one of these cases, Humberto
Garcia, the tenure was nearly four full years (from March 2003 to January 2007).

Legislation in the 110" Congress

Companion legislation has been introduced in the House and the Senate to
change the method of appointing interim U.S. attorneys. Both the House bill, HR.
580, sponsored by Representative Berman, and the Senate bill, S. 214, sponsored by
Senator Feinstein, as amended, would allow the Attorney General to make an interim
appointment that would expire after 120 days. After 120 days, the district court
would be empowered to appoint an interim U.S. attorney whose tenure would last
until the President nominates, and the Senate confirms, a successor. These proposals
would retun the method for appointing interim U.S. attorneys to the system used
- between 1986 and 2006.

5.214 contains an additional provision not currently in H:R. 580 that would
terminate. the appointments of atiy existing interim U.S. attorneys 120 days after the
legislation is enacted (or a successor is confirmed by the Senaté, whichever comes

% (...continued)
July 30, 1994, p. Al

77 Associated Press, “U.S. Attorney Resigns Amid Turmeil,” Tulsa World, May 18, 1996,
p. Al3:

 Elizabeth Neufferand Stephen Kurkjian, “McNamara Resigns as US Attorney; Prosecutor
Cites Swirl of Contraversy,” Boston Globe, Jan. 31, 1989, p. 1.

# Ibid.
 Tbid.
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ST . earlier.) Under S. 214, vacancies created by the expiration of the term of an interim
’ -Sattorney would be filled by the district court. A hearing was held on S. 214 on
February 6, 2007, and the bill, as amended, was approved by the Senate Judiciary -
‘Committee on Febrizary 8; 2007. The chairman reported the bill, as .amended, on
February 12, 2007. H.R. 580 was referred to the Commercial and Administrative
Law Subcommittee of the House Judiciary Committee on February 2, 2007. :

e
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- AMENDMENT NO. _ Calendar No.

Purpose: To restore the procedures for the appomtment of
interim United States attorneys. -

IN THE SENATE OF THE UNITED STATES—110th Cong., 1st Sess.

S.214

Ta amend chapter 35 of title 28, United States Code, to
preserve the independence of United States attorneys.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

., s
e

AMENDMENT intended to be proposed by Mrs. FEINSTEIN
(for herself, Mr. SPECTER, and Mr. LEawY)

Viz:
1 Op page 1, strike line 7 and all that follows and in-

2 sert the following:

3 Section 546 of title 28, U.nitedAStates Code, is
4 amended by striking subsection (¢) and inserting the fol-
5 lowing: '

6 “(e) A pﬁrso'n appointed as United States attorney

7. under this section may serve until the earlier of—
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12
13
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18
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o

“(1) the quauncamon of @ Unifed States atfor-

under seetmn 541 of this title; or

- “(2_) the. expiration of 120 days after "appdint—
ment by the Attorney General under this section.
“(d) If an appomtment expires under subsection
(q)(2), the district court for such district may appoint a

United States attorney to serve until the vacancy is filled.

the clerk of the court.”

SEC. 8. APPLICABILITY.
(a) IN GENERAL.—The. amendments made by this

Act shall take effect on the date of enactment of this Acf._
(b) APPLICATION.—

(1) IN GENERAL.—Any person serving as a

United States attorney on the day before the date of
enactment of this.Act who was appointed under sec-
tion 546 of title 28, United States Code, may serve
until the earlier of— -

(A) the qualification of a United States at-
torney for such district appointed by the Presi-
dent under section 541 of that title; or

(B) 120 days after the date of enactment
of this Act.

ney for such district appomted by the Premdent_» I

The order of appointment by the eourt shall be filed w1th
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(2)-BXPIRED APPOINTMENTS —If an appoint-

ment expires under paragraph (1), the district court

for that district may appoint a United States attor-

.ney‘for that district under section 546(d) of title 28,
United States Code, as added by this Aect.
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Us. Department of Justice |

Office of Legislative Affairs

3

Office of the Assistant Attorney General Wa&lzington! D C. 20330
February 2, 2007

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C." 20510

Dear Mr, Chairman:

This is to advise you of the Department of Justice’s strong opposition to S. 214, the
“Preserving United States Attorney Independence Act of 2007.” S. 214 would _
significantly alter the manner in which U.S. Attomey vacancies are filled by completely
removing the Attorney General’s authority to appoint interim U.S. Attorneys and
allocating that authority to an entirely different branch of government. Under S. 214, the
Attorney General would have no authority whatsoever to fill 2 U.S. Attorney vacancy on
an interim basis—even one of short duration. Instead, only the district court would have
this authority. -

United States Attorneys are at the forefront of the Department of Justice’s law-
enforcement efforts. They lead the charge to protect America from acts of terrorism; to
reduce violent crime, including gun crime and gang crime; to fight illegal drug trafficking;
to enforce immigration laws; to combat crimes that endanger children and families,
including child pornography, obscenity, and human trafficking; and to ensure the integrity
of government and of the marketplace by prosecuting corrupt government officials and
perpetrators of corporate fraud. In pursuit of these objectives, U.S. Attorneys play a
pivotal role coordinating with federal, State, and local law enforcement officials on many
of these law enforcement issues. Additionally, they have significant administrative
responsibilities, such as managing large offices of federal prosecutors and reporting
directly to the Deputy Attorney General and the Attorney General. Importantly, U.S.
Attorneys represent the Attorney General as the chief federal law enforcement officer in
their respective communities. For these reasons, the Department is committed to having
the best person possible discharging the responsibilities of the U.S. Attorney at all times
and in every district.
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The Honorable Patrick J. Leahy
Page Two

The Department’s principal objection to 8.214 is that it would e inappropriate,
and inconsistent with sound separation of powers principles, to vest federal courts with the
authority to appoint a critical Executive Branch officer such as a United States Attorney- -
under the circumstances described in the bill. Indeed, the Department is unaware of any :
other federal agency for which federal judges have such authority. As soon és a vacancy
occurs, the federal court would be enabled to appoint a person of its choosing whose
tenure would continue through the entire period needed for both a Presidential nomination
and Senate confirmation. That judicial appointee would have authority for litigating the
entire federal ¢riminal and civil docket for this period before the-very district court to
whom he was beholden for his appointment. Such an arrangement at a minimum gives
* rise to an appearance of potential conflict that undermines the performance of not just the
Executive Branch, but also the Judicial one. Furthermore, prosecutorial authority should
be exercised by the Executive Branch in a unified manner, with consistent application of . Ly
criminal enforcement policy under the supervision of the Attorney General. The U.S.
Attorneys, unlike the court-appointed independent counsel whose appointment survived
separation of powers challenge in Morrison v. Olson, 487 U.S. 654 (1988), have wide-
ranging, extensive authority over any number of matters. Among other things, they have
played, and continue to play, a crucial role in investigations and prosecutions in the
ongoing war on terrorism, where close coordination is critical. S. 214 would tend to
fragment the exercise of such authority, thereby undermining the effort to achieve a
unified and consistent approach to prosecutions-and federal law enforcement.

S. 214 would supersede last year’s amendment to 28 U.S.C. § 546 that authorized
the Attorney General to appoint an interim U.S. Attorney to serve until a person fills the
position by being confirmed by the Senate and appointed by the President. Last year’s
amendment was intended to ensure continuity of operations in the event of a U.S. Attorney
vacancy that lasts longer than expected. S. 214 would institute a new appointment regime
without allowing the Attorney General’s authority under current law to be tested in
practice.

Before last year’s amendment, the Attorney General could appoint an interim U.S.
Attorney for only 120 days; thereafter, the district court was authorized to appoint an |
interim U.S. Attomey. In cases in which a Senate-confirmed U.S. Attorney could not be
appointed within 120 days, the limitation on the Attorney General’s appointment authority
resulted in several recurring problems. For example, some district courts—recognizing
the oddity of members of one branch of government appointing officers of another and the
conflicts inherent in the appointment of an interim U.S. Attorney who would then have
many matters before the court—refused to exercise the court’s statutory appointment
authority. Such refusals required the Attorney General to make multiple 120-day
appointments. In contrast, other district courts—ignoring the oddity and inherent
conflicts—sought to appoint as interim U.S. Attorney wholly unacceptable candidates who
did not have the appropriate qualifications or the necessary clearances. S. 214 fails to

" ensure that such problems do not recur and, indeed, would exacerbate those problems by
making appointment by the district court the exclusive means of filling U.S. Attorney
vacancies.
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Lhe Honorable Patrick J. Leany .
Page Three

S 214 appears to be aimed at addressmg a problem that has not arisen. The
I tedty demonstrated its commitment to having a Senate-confirmed
U. S Attorney in every federal district. To be sure, when a U.S. Attorney vacancy occurs,
the Department must first determine who will serve temporarily as interim U.S. Attomney -
until 2 new Senate-confirmed U.S. Attorney is appointed. Often, the Department looks to
- the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S.
Attomey on a temporary, interim basis. When neither the First Assistant U.S. Attorney
nor another senior manager in the office is able or wﬂlmg to serve as interim U.S. . : -
Attomey, or when the appointment of either would not be appropriate in the- ’ '
circumistances, the Department has looked to other, qualified Department employees. At
0o time, however, has the Administration sought to avoid the Senate confirmation process
by appointing an interim U.S. Attorney and then refusing to move forward, in consultation
_with home-State Senators, on the selection, nomination, ‘confirmation and appointment of
anew U.S. Attorney. The appointment of U.S. Attorneys by and withi the advice and .
consent of the Senate is unquestionably the appointment method preferred by the Senate '
- and the one that the Administration follows. ,

Thank you for the opportunlty to present the Department’s views on S. 214. The
Office of Management and Budget advises that it kas no objection to the presentation of
this response from the standpoint of the Administration’s program and that enactment of S.
214 would not be in accord with the program of the President. If we may be of additional
assistance, please do not hesitate to contact this ofﬁce

Sincerely,

SN ol

Richard A. Hertling
Acting Assistant Attorney General

cc: The Honorable Arlen Specter
Ranking Minority Member

The Honorable John Comnyn
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110TH CONGRESS ’ .
] 1ST SESSION S‘ 2 1 4

To amend chapter 35 of title 28, United States Code, to preserve the
independence of United States attorneys.

IN THE SENATE OF THE UNITED STATES

JANUARY 9, 2007
Mrs. FEINSTEIN (for herself and Mr.. LEAlly) introduced the following bill;
which was read twice and referred to the Committee on the Judiciary

To amend chapter 35 of title 28, United States Code, to
preserve the independence of United States attorneys.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assernbled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Preserving United
States Attorney Independence Act of 2007”.
SEC. 2. VACANCIES.

Section 546 of title 28, United States Code, is

0 3 N L AW

amended to read as follows:
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1 “§546. Vacancies

“The United States district court for a distriet in

which the office of the United States attomey 1s vacant
may appoint a United States attorney to.serve until that

vacancy is filled. The order of appointment by the court

= N I RN

shall be filed with the clerk of the court.”.
O

«S 214 IS
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" me.

No, I'm just asking you to gwe mea number That's all. I'm asking you to give me a )
. number. I'm asking...
GONZALES:

You know, I don't know the answer to that question. But we havc been very
forthcommg

 FEINSTEIN: . ' e _ S

You didn't know it on Tuesday when I'spoke with you. said you would find out and tell
GONZALES:
I'm not sure I said that, but...

FEINSTEIN:

Yes, you did, Mr. Attorney General.
GONZALES:

l Well, if that's what [ said, then that's what I will do. But we did provide to you a letter
where we gave you a lot of information about...

FEINSTEIN:

Iread the letter.

GONZALES:

OK.

FEINSTEIN:

. DAG000001390 -




It doesn't answer the questions that I have.

. Iknow of at least six that have been asked to resign: I know that we amended the law - -
- in the Patriot Act and we amended it because if there were a national security problem,
the attorney general would have the ability to move into the gap.

We did not amend it to prevent the confirmation process from taking place. And I'm
very concerned. I've had two of them asked to resign.in my state from major jurisdictions
with major cases ongoing, with substantially good records as prosecutors.

And I'm very concerned, because, teéhnically, under the Patriot Act, you can appoint -
someone without confirmatjon for the remainder of the president's term. Tdon't believe
you should do-that. We are going to try to change the law back.

GONZALES:

Senator, may I just say that I don't think there was any evidence that is what I'm trying
to do. In fact, t6 the contrary, the evidence is quite clear that what we're trying to do is
ensure that for the people in each of these respective districts we Have the very best
possible representative for the Department of Justice and that we are working to nominate
people and that we are working with home state senators to get U.S. attorneys nominated. -

So the evidence is just quite contrary to what your possibly suggesting.

P

Let me just say...
FEINSTEIN:
Do you deny that you have asked - your office has asked United States attorneys to

resign in the past year?

GONZALES:

Senator, that...

FEINSTEIN:

Yes or no?

GONZALES:

) DAG00000139




Yes.

No, I don’t deny that. What I'm saying is -- but that happens during every
administration during different periods for different reasons.

° L And so the fact that that's happened, quite frankly, some peop]e should view that as a_
* sign of good management. What we do is we make an evaluation about the performance

of individuals, and I have a responsibility to the people in your district that we have the

best possxble people in these positions. :

And that's the reason why changes somenmes have te be made, although therearea - . P
number of teasons why changes get made and why people leave on thexr own. : o

I think I would never, ever make a change in a United States attorney for political ' .
reasons or if it would in any way Jeopardlze an ongomo serious investigation. I just )
would not do it.

FEINSTEIN:

Well, let me just say one thing. I believe very stronvly that these positions should come
to thxs committee for conﬁrmatlon

GONZALES:

They are, Senator.

FEINSTEIN:

I believe very strongly we should have the opportunity...

GONZALES:

T agree with you.

FEINSTEIN:

... to answer (sic) questions about...

', GONZALES:
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T agree with you.

e’

FEINSTEIN:

And I have been asked by another senator to ask this question, and I will: Was there -
any other reason for asking Bud Cummirigs of Arkansas to resign other than the desire to o

* put in Tim Griffin?

GONZALES:

Senator, again, T'm not going to get into a public discussion about the merits or not

‘with respect to personnel decisions. o0

I'will say that I've had two conversations -- one as recanvassed, I think, yesterday --
with a senator from Arkansas about this issue. He and I are in a dialogue. We are -- I am
consulting with the home state senator so he understands what's going on and the reasons
why, and working with him to try to get this thing resolved; to make sure for his benefit,
for the benefit of the Department of Justice that we have the best possible person
manning that position.

LEAHY:

I'm just wondering, during the -- when we take our break for lunch, would it be
possible to get the numbers that Senator Feinstein has asked for?

GONZALES:

I think it's possible. I will certainly...

FEINSTEIN:
U.S. attomneys asked to resign.
GONZALES:
Senator, that's a number thét I would like to share with you. I don't want to have a

public discussion about personnel decisions. It's not fair, quite frankly, to the people.

LEAHY:
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I'm just curious as to the numbers. I don't care who they are. I want to know th

hapra
NUmMoers:

Thank you. ) _ - B O

" CORNYN:

Thank you, Mr. Chairman.

Welcorne, Attorney General Gonzales.

I want to talk a minute about the qﬁestions that Senator Feinstein raised about the. i aE
process by which interim United States attorney are appointed, o that we can understand
this better and perhaps put it in context.

My understanding that was prior to the reauthorization of the Patriot Act the attorney .
general had the authority to appoint an interim United States attorney for a period up to
120 days, wafter which the courts before the U.S. attorney would appear would rhake a
longer-term interim appointment until such time as the president nominated and the
Senate confirmed a permanent United States attorney.

CORNYN:

Is that correct?

GONZALES:

That is correct. And as you might imagine, Senator, that created some issues that we
. were worried about. It would be like a federal judge deciding who was going to serve on
your staff. .

AU.S. attorney, of course, serves on my staff. And the other problems that we had is »
that there's an inherent conflict where you've got a U.S. attorney appearing before a court
‘Wwhere he's been appointed by the judge. o '

And s0 that created a problem. We had, also, a problem, of judges, recognizing the
oddity of the situation, who, kind of, would refuse to act.

And so we'd have to take action or give them a name or something. But it created some
discomfort among some judges. Other judges were quite willing to make an appointment.
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Regrettably, though, you have a potentialtfor'a situation where someone is appo'iﬁted

who's iever worked at the Department of Justice, doesn't have the necessary background
check, can't get the necessary clearances.

And so that's a serious problem, particularly when you're at war, during a time of war.
And so, for these reasons; quite frankly, I think the change that was méde,in the re-
authorization of the Patriot Act makes sense. And I've said to the committee today, under

oath, that we are fully committed to try to find presidentially appointed, S,(_ehate-
confirmed, U.S. attornieys for every position. :

But they're too important to let go.unfilled for any period of time, quite frankly. And

it's very, very importarit for me, even on an interim basis, the qualification, the judgment
of the individuals serving in that position. - L

QUESTION:
Well, Mr. Attorney General, this was not just, sort of, an odd arrangement before the

re-authorization of the Patriot Act. It raised very serious concerns with regard to the
separation powers doctrine under our Constitution, did it not?

\

GONZALES:
1t does in mind. Again, it would be like a federal judge telling you, I'm putting this

person on your staff. )

CORNYN:

The chief law enforcement officer for the district concemned. And the process that .
-Senator Feinstein asked questions about that is now the norm, after the re-authorization of
the Patriot Act -- that js something Congress itself embraced and passed by way of
legislation and the president has signed into law.

Is that correct?

GONZALES:

I believe ti reflects the policy decision, the will of the Congress, yes.

CORNYN:
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And I find it a little unusual that some of our colleagues are critical of the Justice
' Department replacing Bush appointees with imterinm appoimntments, until such-time as we

can get a permanent United States atforney nominated by the president and confirmed by

the committee. — . -

I just want to raise three quick examples of delays, unfortunately not caused by the _
administration but by this committee itself in terms of confirming high-level nominees at
the Justice Department: for example, Alice Fisher (ph) ‘whose nomination waited aperiod - - s

of 17 months before this committee actually confirmed her nomination,

' Then fhere's Kenneth Weinstein (ph), who was appointed to a brand new position, as
you know, the head of the Counterterrorism (ph) Division at the Department of Justice.

This was a recommendation by the WMD commission and others. This nomination
was obstructed for six months, until September 6, 2006, which allowed this new,
important position to remain vacant for a half ayear.

And then there's the inexplicable; to me, anyway, the case of Steve Bradbury, who -
serves in a very important position as head of the Office of Legal Counsel, acting, who's
yetto be confirmed, even though he was nominated June 23,2005.

And as you know, Mr. Bradbury was very integral to our efforts to deal with this issue
of how do we try terrorist like Khalid Sheikh Mohammed, consistent with the Supreme
Court's decisions and our Constitution,

So I appreciate your willingness to make sure that the administration nominates U.S.
attorneys on a timely.basis, Hopefully, this committee and the Congress, the Senate, will
meet the administration more than halfway and schedule up-or-down votes ox the
nominees that the president sends forward,

SESSIONS:

There have been some complaints about replacements of United States attorneys. I served
as a United States attorney for 12 years. I'm sure some people would like to have
removed me before that.

ButI am well aware that United States attorneys serve at the pleasure of the president.
The United States attorneys that are being replaced here all, as I understand it, have
served four years or more -- had four-year terms. -

And we're now in the second term of this president. And I think, to make seven
changes, I think, that's involved here, is not that many, and that the office of the United
States attorney is a very important office, and it has tremendous management
responsibilities and law enforcement responsibilities that cannot fail to meet standards.



Andif someone is not producing, I thmk the pres1dent has every right to seek a change

—Torthator other reasons that may come up.

GONZALES:

Can I just interrupt here?

SESSIONS: ' L

Yes. -

GONZALES:

I'mean, there are constant changes in the ranks of our U.S. attorneys.

SESSIONS:

Absolutely. I...

GONZALES:

They come and go. And they leave for a variety of reasons. And so the fact that
someone is leaving -- again, I don't want to get into personal details of 1nd1v1dual
attorneys. :

I do want to say, however, that -- and I've said this publicly a lot, recently, it seems --
the U.S. attomey positions are very, very important to me, personally

They are my representative in the community. They are the face of the administration,
quite frankly. They're often viewed as the leader of the law enforcement effort within a
community, not just by state and local but by other federal components.

And so I ¢are very much about who my U.S. attomney is in a pamcular district. That's
very, very important to me.

- -And so decisions with respect to U.S. attorneys are made on what's best for the
department but also what's best for the people in the respective district.

SESSIONS:
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I fully understand that. And I know, in my district, where I used to be United States

attorney, there was a vacancy occurred and someone left. And an interim was appointed.
She was a professional prosecutor from - in San Diego, Deborah Rhodes. She won great
respect in the office and brought the office together when there had been problems

And I'm pleased to say that Senator Shelby and I recommended to you and you .
" appointed her permanently, somebody who had never lived in the dlstnct before

But I know you want the best type persons for those (maudlble) I would just note,
though, that there have been complaints about United States aftorneys. I'm aware some of
them are not very aggressive. And they don't need to stay if they're not doing their job.
- Here we had 14 House members expressing concerns about the U.S. attorney, Carol
Lam, in San Diego, on the board of there, saying that they -- in effect, that she had a firm o
policy not to prosecute criminal aliens unless they have prevxously been convicted of two. )
felonies in the district.

Well, I don't think that's justifiable.

GONZALES:

Senator...

SESSIONS:

Because I don't know if that had anything to do with her removal, but I know there
were a series of 19 House members who wrote letters complaining about that
performance.

And if that's so, I think change is necessary. Go ahead.
(LAUGHTER)
GONZALES:
Well, I was going to say, I'm not going to comment on those kind of reporfs, quite

frankly.

SESSIONS:

I'm sure you're not.
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GONZALES:

It's not fair to individuals. It's not fair to their privacy. And quite frankly, it's not fair to
others who may have left for different reasons. : > o =
' SESSIONS:
And with regard to the proposal that would change the United States attorney .
appointment that we discuissed earlier -- I think the Feinstein amendment is not just re-

establishing previous law; it goes beyond the previous law. = =
And I think, at this point, we don't have a basis to make that change. But wouid you
agree it goes beyond the previqus law?
GONZALES:
Quite frankly, Senator, I don't know what.her amendmeng would do.
GONZALES:

I'would have concerns if her amendment would require or allow a judge to make a
decision about who's going to serve on my staff,

(CROSSTALK)

SESSIONS:

"And if a United States attorney is appointed by the power -- and the U.S. attornéy's -
part of the executive branch -- you would bring that nomination to the Senate for an up--
or-down vote, would you not? :

GONZALES:

Again -- I'Ve said it before, but I'll say it again: I am fully committed to work with the

Senate to ensure that we have presidentially appointed, Senate-confirmed U.S. attorneys -

in every district.

-~ -Now, these are, of course, very, very important. And I don't have the luxury.of letting
vacancies sit vacant. And so I have an obligation to the people in those districts to
appoint interims.

And, of course, even though there may be an interim appointment, their judgment,
their experience or qualifications are still, nonetheless, very, very important to me.
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ou're exactly right.

WHITEHOUSE:
(OFF-MIKE) -
Attoméy General, it's nice to see you. Thank you for being here. - -

I'd like to start-with an observation in response to the colloquy between you and
Senator Feinstein. As a-former United States attorney and somebody who as U.S.
attorney had very active investigations into public corruption in'Rhode Island, I sharea . .
bit the concern of the removal of U.S. attorneys under these circumstances. R '

. And in your response you indicated that you would never do anything for -- I think you
said -- political reasons, and you would certainly never do anything that would impede
the ongoing investigation. -

I'would suggest to you that in your analysis of what the department's posture should be
in these situations you should also consider the potential chilling effect on other United
States attomey when a United States attorney who was involved in an ongoing public
corruption case is removed from office. They are not easy cases to do technically, as you
know. They are fraught with a lot of risk. And I think that U.S. attorneys show a lot of
courage when they proceed with those cases, and any signal that might be interpreted or
misinterpreted as discouraging those kinds of activities I think is one you'd want to be
very, very careful about.

So I would propose to you that that's a consideration you should have in mind as you
make those removal and reappointment decisions. S

GONZALES:
It already is, but thank you, Senator. I appreciate that.
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ODAG QFRS
Jill Wade

LEAHY:

37 "Press reports say that seven or more United States Attorneys have recently
announced their tesignations, and these reports suggest that you and the Administration
" have asked them to step down. These include well-regarded prosecutors like Kevin Ryan
inSan'Francisco, who-is leading investigations into corporate backdating of employee
stock options, and Carole Lam in-San Diego, who'led the successful Duke Cunningham .
corruption investigation. These U.S. Attorneys are being replaced under a new provision
inserted by the Republican Congress into the PATRIOT Act reauthorization, which
_allows you to name interim U.S. Attorneys, without any Congressional input or
confirmation, who will serve indefinitely. =~
Why have you asked such a large and unprecedented rmumber of U.S. Afttorneys —
appointed by this Administratiori and well-regarded in their communities — to step down? .

38 Isn’t there a threat to the independence of U.S. Attorneys when groups of them
are fired en mass and replaced indefinitely by people of your choosing without any
Senate input? . o

39 Wouldn’t a system where interim U.S. Attorneys were appointed by the federal
district court ~ which is how it used to be done — help ensure that qualified and
independent prosecutors held the job until a permanent appointee could be confirmed?

SPECTER

119 The McNulty Memo provides that prosecutors may still negatively weigh a
corporation’s refusal to disclose factual, privileged “Category I” information. Such
information includes copies of key documents, witness statements, and reports containing
investigative facts documented by counsel. To make such a request, a prosecutor must
establish a “legitimate need” for the information and must obtain authorization from the
. United States Attorney, who must “consult” with the Assistant AG for the Criminal
Division. What is the consultation that must take place for the prosecutor to make such a
request, and may the request be made even without the Assistant AG’s assent? ‘ .

120 Can the Assistant Attorney General overrule the U.S. Attorney’s decision?
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Jill Wade

121 Isthere a standard for this type of review?

122 May the corporation appeal the DOJ’s decision to request the information or its
possibly subsequent finding of noncooperation as a result? .

KENNEDY: BT

190  Please provide the employment application or current resume of each individual ’ PR
appointed as an interim United States Attorney during the past two years. .

191 What will you do to assure Congress that the removal of Ms: Lam and others is
not an effort to terminate uncomfortable public corruption investigations? Will you
consider as a principal factor in each interim appointee the ability and willingness of the
appointee to pursue public corruption investigations? What abilities and experience do
you consider important in a public corruption prosecutor? - -

197 How many interim United States Attorneys are now serving?

198 Please state the date that each was appointed to his or her current position, and the
time that elapsed between the departure of the confirmed United States Attorney and the
appointment of the interim United States Attorney.

199 Please state whether a replacement has been nominated for each position and
when each replacement nomination was sent to the Senate. _ ) .




ODAG QFRS
Jill Wade o
SCHUMER; S R

352 "12.Some have recently expressed concern about the possible politicization ofthe
hiring and firing of United States Attorneys. : . R
a. How many United States Attorrieys have been asked to resign prior fo the ends of their
terms? For each, please provide the name, the district, the date of confirmation, the date

of resignation or termination, and the name of the proposed replacement.
" N B

353 b. Do you believe that there is any constitutional infirmity in allowing (as was
done prior to the PATRIOT Act change), in certain circumstances, federal judges to make
interim appointments of United States Attorneys? If so, please provide a detailed
explanation of your constitutional concerns. Are you aware of any legal challenges, prior
to 2006, to the method of interim U.S. Attorney appointmients. If so, please provide the

details of those legal challenges and the resolution of the litigation..

DAGO00001404



Scott-Finan, Nancy. . ' L e

m; Wade, JillC )
.nt: : Monday, February 05, 2007 16:19 AM _ S0
J, Scott=Finan, Nancy i .
“otr Chambers, Shane P; Seidel, Rebecca
Subject: RE: AG QFRS : . -
Attachmients: - SHCQFRS-011807-USA Atty issues - ODAG.doc

We rec'd QFRs on this issue from Schumer (below, assigned to EOUSA) and others (see attaéhed, assigned to ODAG).

ﬁ_lj . A . IR

-SHCQFRS-011807-
USA Alty issues...

Schumer:

11. Some have expressed concern about the level of relevant experience of various top level .
Department of Justice officials and United States Attorneys around the country. Please answer the
following questions to fill in the record on the backgrounds of our most important lawenforcement
officials: :

a. How many United.States Attorneys have been nominated during the Bush Administration to date?

‘1 How many of those nominated had any prosecutorial experience before their nominations?
c. Of those, how many had prosecutorial experience at the Iocal level?

d. How many had prosecutorial experience at the federal level?

From: Scott-Finan, Nancy
Sent: Monday, February 05, 2007 9:26 AM -
To: Wade, Jili C
. Subject: RE: AG QFRS
. Thank you.
From: Wade, Jill C .
Sent: Monday, February 05, 2007 9:21 AM
To: Scott-Finan, Nancy
Subject: RE: AG QFRS

Yes [ will get them for you.

From: Scott-Finan, Nancy .
Sent: ° "™ "~ Sinday, February 04, 2007 10:31 PM e - --
To: . Seidel, Rebecca; Wade, Jill C; Chambers, Shane P

Subject: AG QFRS

"“'are there any questions.about the USA firings in the AG QFRS that we received last week? If so, may | have a copy.
nks.
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